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Beyond the “Discretion of the
Arbitrator”: Applying the Standard
of “Reasonable Necessity” to
Determine the Appropriate Scope of
Discovery in Insurance /Reinsurance

Arbitration

Charles J. Moxley, Jr.

The concern of stakeholders in insurance and
reinsurance arbitration about the morphing
of arbitration into full-blown litigation with
unbridled discovery seems to be growing.
The fact that it is largely self-inflicted (we
certainly have the ability to influence if not
control the process) is cold comfort. Insurers
and reinsurers alike feel trapped between
the Scylla of open-ended expense and delay
and the Charybdis of losing a case because of
evidence not unearthed.

s arbitration capable of providing parties
with adequate discovery to investigate and
prepare their case without opening the
floedgates of unbridled court style discovery?

The answer is emphatically “Yes!” Arbitration
provides both a process for achieving this
and a standard whereby it may be achieved.

In-house counsel expect ingenuity and flexi-
bility from arbitrators in administering cases
in such a way as to achieve the arbitration
goals of expedition and economy while pro-
viding a fair process. Unless arbitrators are
able to satisfy this need, arbitration will
become the same dinosaur that litigation
has become.

ARBITRATION’S PROCESS
FOR ACHIEVING
EXPEDITIOUS DISCOVERY

Arbitrators in insurance and reinsurance
arbitrations are generally expert in the sub-
ject matter of the case and are expected to
familiarize themselves with the facts of the
case early on. By the time of the Organiza-

tional Meeting and later follow-up confer-
ences on discovery issues, the arbitrators can
put themselves in a position to understand
what discovery is reasonably necessary in
light of the factual and legal issues in the
case. Based on their expertise and experience,
arbitrators are able to see beyond counsels’
statements of position to what truly needs to
be disclosed in light of such issues and how it
may be discovered most efficiently.

This requires the panel’s getting heavily
involved with counsel in framing the issues,
specifically with reference to understanding
each side’s lines of argument as to the mat-
ters in contention. It also involves the panel’s
exploring with counsel what types of evi-
dence will be needed at the hearing and
hence may be the subject of discovery—so
that discovery can be streamlined, avoiding
the litigation-style fishing expedition This
active engagement by the panel in streamlin-
ing discovery should continue throughout the
case, with regular status conferences.

The panel’s proactive role in framing the
issues and formulating and overseeing discov-
ery makes all the difference. In not one case in
a hundred do judges engage in such a
process? Because of caseloads and judicial
standards as to discovery, as well as the over-
all judicial attitude to discovery matters,
judges generally determine discovery disputes
from on-high, based on the issues broadly
construed, as presented by counsel, without
getting down and dirty. A court decision ina
heavily-contested discovery dispute is typical-
ly rooted far more in case law than in a pene-
trating analysis of the discovery needs of the
particular case.
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But the process is a demanding one, requir-
ing a radical mindshift. Lawyers serving as
advocates and arbitrators today grew up in
the world of unbridled federal court discov-
ery, as did many of our client representatives.
One’s instinct, absent a client or judge rein-
ing the process in, is to go for the discovery.
The no-stone-unturned mindset feels correct
and appropriate; it feels like the standard of
care. No one— neither outside counsel nor
party-appointed arbitrators nor in-house
attorneys nor claims, underwriting or other
party representatives —wants to be in the
position, after losing a case, of being on the
receiving end of the question, “Why didn’t
you get access to document X or depose wit-
nessY?”

The key insight is that we can achieve this
revolution in approach through the arbitra-
tion process we already have. The very
nature of insurance and reinsurance arbitra-
tion means that one needs less evidence to
present or defend one’s case than would be
necessary were the matter being litigated.
The arbitrators’ familiarity with insurance
and reinsurance matters narrows the need
for fact and expert testimony. The inapplica-
bility of the rules of evidence broadens the
scope of admissible evidence. The self-
authenticating nature of most documents in
arbitration curtails the need for discovery as
to foundations for their admission into evi-
dence. Arbitrators can greatly expedite some
cases by bifurcating or hearing certain issues
early on that will, if they are decided one
way, avoid some or all the rest of the case or
narrow its scope. Examples might be decid-
ing early on whether parole evidence will be
permitted as to an agreement or whether a
case is time barred or whether consequen-
tial damages may be recovered (where other
damages are relatively small). Cumulatively,
these arbitration advantages can substan-
tially curtail the scope of necessary discovery
in a case.*

So, while parties should, by design, end up
getting less discovery in arbitration than in
court, that does not mean that, in arbitra-
tion, they get less of what they need to be
able to prepare and try their case.

FAGE 14
ARBITRATION’S STANDARD

FOR ACHIEVING
EXPEDITIOUS DISCOVERY

Is there a standard that determines the
appropriate scope of discovery in insurance,
reinsurance and other commercial arbitra-
tions, a principled basis for the arbitrators’
determination as to what discovery should or
should not be permitted?

Over and again, in discussions of the topic,
we hear and read that “Discovery is in the dis-
cretion of the arbitrator,” as if that were an
answer. Virtually never does the discussion
go to the next level: On what basis are arbi-
trators supposed to — do they — exercise
this discretion?

The answer,in my view, is that there is such a
standard. Based on my experience as an arbi-
trator in many cases over a 30 year period
and review of applicable law and of the
guidelines and rules of organizations such as
ARIAS-U.S, the Reinsurance Association of
America (RAA), the Task Force on Insurance
and Reinsurance Disputes, the American Arbi-
tration Association (AAA),JAMS, the Interna-
tional Institute for Conflict Prevention and
Resolution (CPR), and others, there is a well-
established and broadly understood standard
for discovery in arbitration, a standard that a
party in an arbitration may confidently pres-
ent to arbitrators as being the governing
standard by which they should be guided.

It is as follows: Absent their having estab-
lished some other standard, parties in
domestic arbitrations are entitled to whatev-
er discovery, including document production,
depositions, and interrogatories, they reason-
ably need to prepare and present their claims
or defznses, but no more. Parties have a
threshold right to reasonable particulariza-
tion of the claims or defenses asserted
against them and to the basic documents,
but, beyond that, there is no presumption of
discovery. Parties must show actual need.
Discovery, beyond a certain minimum, should
be reasonably proportional to the scope of
the case. If, as is often the case, information
asto a particular issue is available in various
ways, parties should develop it in the most
economical way practicable. Redundancy
should be avoided, as should discovery on
matters not in dispute or subject to stipula-
tion or the like. 1 refer to this as the “reason-
ably necessary” standard or the standard of
“reasonable necessity.”

Limiting parties to discovery that they rea-
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sonably need requires, as suggested above,
that the arbitrators and counsel start focus-
ing on the real issues in the case at the Orga-
nizational Meeting.

This standard for discovery is far narrower
than that applicable in court cases. Parties in
arbitration are generally not entitled to dis-
covery of all evidence “reasonably calculated
to lead to the discovery of admissible evi-
dence” or even of all evidence relevant to the
dispute’

The different standard for discovery in arbi-
tration derives from the nature and objec-
tives of arbitration. Arbitration by definition
is intended to be less expensive and more
expeditious than litigation. These character-
istics are more than descriptive; they are
determinative of the arbitration process.The
central reason for the explosive growth in
arbitration in recent decades is the huge cost
of discovery in litigation and resultant delays.

Arbitration is intended to avoid the unbridied
discovery of litigation. Yet the requirements of
expedition and economy in arbitration are
subject to the overriding right of a party to
have a fair opportunity to prepare and present
its claims or defenses. Arbitrations need to be
done expeditiously, but they also need to be
done right. The objectives of expedition and
economy are to be pursued in light of the
reasonable discovery needs of the case.

The fact that the “reasonably necessary”
standard is judgmental does not detract
from its value. The standard supplies the
basis for the dialogue between the parties
and the arbitrators and for the arbitrators’
exercise of their discretion. Arbitrators’
deciding what discovery is reasonably neces-
sary in a case based on a standard to that
effect is a far cry from their deciding the
scope of discovery based solely on personal
predilection.

There are corollaries to the “reasonably nec-
essary”standard. As a general proposition,
witnesses should not have to testify twice,
first at a deposition and then at the hearing ¢
Absent agreement by the parties to the con-
trary orthe need in a particular case todo it
differently, each witness shouid testify only
once, preferably live at the hearing. Absent
special circumstances, a witness who is con-
trolled by a party and can be brought to the
hearing or is within subpoena range of the
locale of the hearing should generally not be
deposed.’

Where, however, few or no depositions are

taken and parties will be going into the hear-
ing with a limited sense of the evidence that
may emerge, it will often make sense to per-
mit the parties to submit their primary brief-
ing of the case on a post-hearing basis after
the facts are in, limiting the pre-hearing
briefs to issues that are already more devel-
oped.

When necessary, depositions, including video-
taped depositions, may be taken and present-
ed at the hearing, but arbitrators’ preference
for live testimony is generally so strong that
teleconferenced real-time testimony is pre-
ferred if the witness is not available to appear
in person. Indeed, in many instances testimo-
ny by telephone will be preferred over even
videotaped depositions, where the parties are
comfortable with it.

tt should not be of concern that arbitrators’
decisions on discovery matters will rarely be
overturned. Even in litigation, that is general-
ly the case? In addition, finality is one of the
prized objectives of arbitration. One selects
skilled and trusted arbitrators and they
resolve the matter.

In my experience experienced arbitrators
generally have an intuitive understanding of
the need to resolve discovery disputes based
on according parties the discovery they rea-
sonably need, but no more, thereby balancing
the goals of fairness, expedition, and econo-
my* Yet it is interesting to note that this
standard is implicit — and, at times, explicit
—in the guidelines and rules of leading arbi-
tration organizations.

| will first review how, as a matter of practice,
arbitrators, in my experience, generally han-
dle discovery questions at the various phases
of a case and then wil analyze the matter in
light of applicable guidelines and rules of
arbitration organizations,and then in light of
applicable law and commentary.

The Parties’ Formal Agreement as to
the Scope of Discovery

Arbitration is obviously a creature of contract.
Parties go into arbitration because they
choose to, whether by pre-dispute or post-
dispute agreement. They certainly may, by
their arbitration agreement, specify what dis-
covery shall be permitted in any arbitration
arising under the agreement.

Occasionally | have seen arbitration clauses
specifying that a particular body of discovery
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When the parties
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rules shall apply, such as those set forth in the
Federal Rules of Civil Procedure or in a state’s
procedural rules. This, of course, has the
advantage of providing specific rules, rein-
forced by a robust body of case law, but the
disadvantage of importing the costs and
delays of litigation discovery into arbitration.
Nonetheless, there are cases in which, for var-
ious reasons, the parties are primarily inter-
ested not in the expedition and economy
goals of arbitration but rather in the opportu-
nity to choose their own finders of fact.

Where this is what they want, they should
getit. Certainly one of the main and most
important benefits arbitration can provide is
the determination of disputes by decision-
makers familiar with the underlying subject
matter and related custom, practices, and
law. In many complex high stakes insur-
ance/reinsurance disputes this benefit of
arbitration may be more important to the
parties than expedition and economy.

In the vast majority of cases, in my experience,
discovery is not specifically addressed in the
parties’arbitration clause. Quite often, how-
ever, arbitration clauses designate rules of
some arbitration organization, such as the
American Arbitration Association, to be appli-
cable to any arbitration arising under the con-
tract. Such designations obviously have the
effect of rendering the discovery portions of
such rules applicable to ensuing arbitrations.

Where parties do specify the scope of discov-
ery,arbitrators generally understand that
such agreements are enforceable and bind-
ing. Ifthe scope of discovery specified by the
parties’agreement seems overly broad to the
arbitrators, they may try to talk the parties
into narrowing it to foster the arbitration
goals of expedition and economy. But, if the
parties are adamant, arbitrators will generally
honor the parties’agreement. Indeed, they
are presumptively required to do so since the
parties’ agreement is the basis of arbitrators’
jurisdiction.

Agreements as to Discovery
Following Commencement
of the Arbitration

Much more typically, counsel reach at least
preliminary agreement as to discovery once
the arbitration has been started, generally in
preparation for the Organizational Meeting.

This process does not have much, if anything,
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to do with any body of rules as to the permis-
sible scope of discovery in arbitration. It is
simply counsei working the matter out
among themselves on a pragmatic basis,
assuring they get discovery they want by giv-
ing the other side discovery it wants.

The scope of what counsel will agree to varies
greatly from case to case. If counsel are litiga-
tors who only occasionally do arbitrations, they
typically agree on a broad scope of discovery,
including numerous depositions—not only of
non-party witnesses outside the jurisdiction,
but also of party and other witnesses whose
presence can be compelled at the hearing.

On the other hand, if counsei are frequent
arbitration practitioners, they are more likely
to bring a proposed schedule to the Organiza-
tional Meeting that reflects a more limited
scope of discovery, although even then it is
likely to be fairly broad given litigators’
propensity to turn over every rock and to
avoid putting themselves in the position of
having to seek leave to increase the amount
of discovery later.

In my experience, arbitrators generally tend to
accept whatever agreement counsel reach as
to document production. However,in large
cases, document production, particularly e-
discovery has become a huge problem over
which panels may increasingly need to exer-
cise oversight. Large corporate entities in
many cases now consider unbridled docu-
ment demands as perhaps more of a problem
even than depositions.” In-house counsel at
large companies have toid me they expect
arbitrators to impose reasonable restrains in
this area.

When counsel agree to a number or duration
of depositions that seems excessive, most
arbitrators tend to push back, at least initialiy,
in an effort to get the parties tc curtail the
depositions in the interests of expedition and
economy, particularly depositions of witness-
es who can be available to testify live at the
hearing or whose testimony may be redun-
dant or otherwise unnecessary.

In insurance and reinsurance arbitration often
the umpire will initiate this process, first with
the party appointed arbitrators and then with
counsel. The process does not need to be
heavy-handed or overtly judgmental. Rather,
it’s along the lines of, “Let’s review whether we
really need all these depositions, etc.”, or
whether we can devise a more limited pro-
gram that still gets everybody the discovery
they need on the matters really in contention.
Again, it has been my experience that, when



17

arbitrators push back like this, counsel
often back off from pressing for the full
discovery program initially proposed in
favor of a more tailored approach. They
know the discovery needs to be limited,
but feel compelled to take a run at
unbridied discovery,

Arbitrators, as noted, will also typically
try to get counsel to consider alterna-
tives to discovery where available, such
as live testimony at the trial via video-
conferencing or, where counsel are com-
fortable with it, by telephone. Often
even non-party witnesses outside sub-
poena range of the locale of the arbitra-
tion will agree to appear in such infor-
mal ways to suit their personal
convenience and avoid the expense of
motion practice as to a subpoena.

Arbitrators will also often urge the par-
ties to proceed with their depositions in
phases, only going forward to the next
layer of depositions when such deposi-
tions seem necessary and non-redun-
dant.

Where there is perhaps an underlying
redundancy or inevitability as to the tes-
timony of witnesses sought to be made
the subject of depositions, counsel will
sometimes agree to stipulate, for hear-
ing purposes, as to what the witness
would have said if she had testified.

If, notwithstanding the arbitrators’
entreaties, counsel persist in their agree-
ment as to numerous and extended
depositions, arbitrators are generally
prone to respect that agreement and let
the depositions go forward. After all, it is
the parties’ process and counsel presum-
ably know their case better than the
arbitrators at the discovery phase.

When Counsel Disagree
as to Discovery

When the parties’ agreement does not
specify the scope of discovery and coun-
sel are in disagreement on the matter,
arbitrators generally require counsel to
justify the need for whatever discovery
they seek. Counsel need to be prepared
to do so with specificity in terms of the
applicable contractual or legal standards
or custorn and usage or the like giving
rise to the need for the information in
question.

There remain some arbitrators at both

ends of the spectrum: those who believe
there is not supposed to be much, if any,
discovery in arbitration and those still
imbued with the broad discovery of our
litigation system.

In my experience as an arbitrator in over
125 cases, most arbitrators determine
discovery disputes by applying the
above-described balancing test, weigh-
ing the interests of 1) expedition, 2) econ-
omy, and 3) fair opportunity of a party to
prepare and present its case. It is, how-
ever, my sense that, in insurance/reinsur-
ance and other arbitrations where each
side selects one of the arbitrators, the
issue as to the scope of discovery at
times becomes somewhat “politicized,”
with each party-appointed arbitrator, at
that early phase of the case, tending to
push for however broad a scope of dis-
covery his or her party wants.

Robert M. Hail and Debra J. Hall have
noted this issue in writing about the
Task Force Procedures:®

Perhaps the threshold issue is
whether the party arbitrator
system is a contributing ele-
ment to problems identified
with the arbitration process e.g.
arbitrations which are too long
and expensive with too much
discovery and contentiousness.
Does some degree of identifica-
tion with a party by party arbi-
trators prevent a panel from
acting decisively to avoid these
problems? A growing number
of experienced practitioners
advocate all neutral panels as a
better alternative,

Access to Records Clauses

The presence of an access to records
clause in an insurance/reinsurance
agreement is relevant, but not necessari-
ly dispositive, to the arbitrators’ consid-
eration of discovery issues in a case aris-
ing under the agreement.

The existence of the clause means that
the party whose records are the subject
of the clause understood that its records
would be open to review* Nonetheless,
once the arbitration proceeding is com-
menced and the panel constituted, the
pane! becomes responsible to resolve
discovery issues. While the access to
records clause will typically cover broad

areas of the parties’ relationship, not all
such areas will necessarily be in dispute
inthe case. It remains to be worked out
in each case what documentary produc-
tion is appropriate on the facts of the
case.

Source of the Arbitrator's Power to
Determine Discovery Matters

Obviously where the arbitration clause
or arbitration rules the parties have
adopted address the scope of discovery,
the source of the arbitrator’s power in
the area is evident. What is the source
of this power where the parties have not
addressed the matter?

The overriding answer is that the par-
ties’ selection of the arbitrators to con-
duct the proceeding accords them the
power to take the procedural and other
steps necessary to do so, including as to
discovery:®

RULES AND GUIDELINES
AS TO DISCOVERY IN
ARBITRATION

The guidelines and rules of arbitration
organizations are generally consistent
with the “reasonably necessary” stan-
dard postulated above.

The ARIAS+U.S. Practical Guide to
Reinsurance Arbitration
Procedure 2004

Chapter 4.1 of the Practical Guide
addressing discovery specifically contem-
plates depositions. Comment D states,
“ARIAS-U.S. Sample Form 4.1 [the “Com-
prehensive Arbitration Scheduling
Order"] anticipates that the parties will
want, and the Panel will permit, deposi-
tions of persons whom the parties identi-
fy as their fact witnesses at the hearing.”

The Comprehensive Arbitration Schedul-
ing Order contains the following provi-
sions:®

Date VI Each party will identify individu-
als it wants to depose. A party
may depose anywitness on the
other party's(ies’) witness list(s)
and only such other persons as
the parties may agree or the

CONTINUED ON PAGE 1



However, the
ARIAS=U.S. Practical
Guide goes on to
note that the scope
of discovery is sub-
ject to the arbitra-
tion interests of
avoiding undue bur-
den, expense and
delay. Comment D
in Chapter 4.| also
cautions that “the
parties and the
Panel should not
presume that depo-
sitions are necessary
or appropriate in all
instances or that
each side needs the
same number of
depositions as the
other side to fairly
present its case.”
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Panel may order upon a showing of
good cause...

LR J

Date IX Expert witness depositions will be
completed.

Comment B in Chapter 4.1 also contemplates
that, in some instances, it may be appropri-
ate for the Panel, in the absence of dispute as
to the matter, to leave discovery to the par-
ties, only getting involved on the issue if the
parties reach impasse.®

The ARIAS-U.5. Agenda for the Organization-
al Meeting similarly contemplates deposi-
tions and other discovery, including inter-
rogatories, bills of particular,and audits.®

All of this appears quite broadly to contem-
plate depositions and other discovery. Stand-
ing alone, these provisions would support a
threshold expectation of parties in insur-
ance/reinsurance arbitrations being conduct-
ed pursuant to the Practical Guide that they
would have access to a broad range of dis-
covery.

However, the ARIAS-U.S. Practical Guide goes
on to note that the scope of discovery is sub-
Jject to the arbitration interests of avoiding
undue burden, expense and delay. Comment
D in Chapter 4.1 also cautions that “the par-
ties and the Panel should not presume that
depositions are necessary or appropriate in
all instances or that each side needs the
same number of depositions as the other
side to fairly present its case.” >

Comment E goes on to make it clear that the
Panel has “considerable discretion” in discov-
ery matters and should exercise that discre-
tion “to give each party a fair and reasonable
opportunity to develop and present its case
without imposing undue burden, expense or
delay on the other party(ies).”™

Comment E specifically states the matterin
terms of the “appropriate balance” between
according each party the discovery it needs

while protecting the arbitration interests of
expedition and economy:*

In resolving disputes, the Panel
should exercise its discretion and
strike the appropriate balance for the
given case between enabling the par-
ties to obtain relevant discovery nec-
essary to their respective cases, and
protecting the streamlined, cost-
effective intent of the arbitration

process.

In describing how the Panel should go about
resolving discovery disputes, Comment G
restates this same balancing test, pointing,
again, to the contemplated nature of the
arbitration process as “streamlined” and
“cost-effective:”s

The Panel should adopt a procedure
to resolve discovery disputes that
takes into account the parties’ inter-
ests in fairly resolving the disputes
and their interest in maintaining the
streamlined, cost-effective nature of
the arbitration process.

The Reinsurance Association of
America’s Manual for the Resolution
of Insurance/Reinsurance Disputes

The RAA Manual first characterizes discovery
as “the area in which arbitrators tend to devi-
ate enormously from any particular pattern,
and in which the panel's exercise of its discre-
tion is at its greatest latitude.”

The RAA Manual, however, then goes on to
suggest the need for a balance, stating, "A giv-
en panel quickly develops its own sense of
what constitutes relevance, and each panel
decides what constitutes the proper balance
between legitimate document production
and disruption and time-stalling tactics.”

While stating that “[t]here are no set rules to
guide or restrain a panel,” the RAA Manual
then goes on quite pointedly to recommend
that arbitrators balance the interests of fair-
ness, expedition, and economy:*

Recommendation: The panel should
determine the scope of discovery
based on the complexity of the
claims and defenses presented. The
goal should be to strike a proper bal-
ance between the need to allow the
parties to present sufficient evidence
to ensure a just resolution of the dis-
pute, and the need to avoid the delay
(and costs} associated with the par-
ties and their attorneys producing
and/or reviewing the materials (as
well as the cost of paying the arbitra-
tors to consider the supporting docu-
ments.)

As to the preference for five testimony and the
disadvantages of depositions in this regard,
the RAA Manual states, “Panels must bear in
mind that testimony is best when it is live —
when the arbitrators can judge witness credi-
bility and probe the witness."*



The RAA Manual specifically notes that
panels may appropriately require that
parties show the “need” for deposi-
tions.®

Task Force Procedures for the
Resolution of U.S. Insurance and
Reinsurance Disputes

The RAA Manual, in its discussion of the
scope of discovery in insurance/reinsur-
ance arbitration, references the Insur-
ance and Reinsurance Dispute Resolu-
tion Task Force's “Procedures for the
Resolution of U.S. Insurance and Reinsur-
ance Disputes” (Regular and Neutral
Panel Versions April 2004) (the “Task
Force Procedures”). The Task Force Proce-
dures provide that arbitration panels
may permit such depositions as they
find “reasonably necessary” and such
document production, beyond the par-
ties’ voluntary exchanges, as they con-
sider “necessary for the proper resolution
of the dispute.”

An analysis of the Task Force’s approach
as to discovery states:*

The Task Force chose not to lim-
it and regularize the discovery
process by adopting one or
more of the specific rules that
have been proposed in recent
years (e.g. to confine discovery
to the contract at issue or to
limit the number and length of
depositions). Perhaps this is as
it should be, in that the scope

*and duration of discovery must
be tailored to the circum-
stances of each case. But the
Procedures’ broad guidelines
may do little to stem the dis-
covery disputes that occur all
too often.

American Arbitration Association,
Supplementary Procedures for
the Resolution of Intra-Industry
U.S. Reinsurance and Insurance
Disputes

The American Arbitration Association’s
Supplementary Procedures for the Reso-
lution of Intra-Industry U.S. Reinsurance
and Insurance Disputes [the "AAA Insur-
ance/Reinsurance Rules”] provide in R-21
that “consistent with the expedited
nature of arbitration” an arbitrator may

direct “(i) the production of documents
and other information.”»

AAA Insurance/Reinsurance Rule 1-4(a)
establishes what looks very much like
the above-postulated “reasonably neces-
sary”standard:

Arbitrator(s) shall take such
steps as they may deem neces-
sary or desirable to avoid delay
and to achieve a just, speedy
and cost-effective resolution of
Large, Complex Commercial
Cases.»

Reinforcing the standard as to the bal-
ance between justice, speed and econo-
my, AAA Insurance/Reinsurance Rule L-
4(b) provides,

Parties shall cooperate in the
exchange of documents,
exhibits and information within
such party’s control if the arbi-
trator(s) consider such produc-
tion to be consistent with the
goal of achieving a just, speedy
and cost-effective resolution of
a Large, Complex

Commercial Case.

Interestingly, the AAA Insurance/Reinsur-
ance rules recognize the arbitrator’s
power to limit discovery even in the face
of agreement by the parties. Rule L-4(c)
provides,

The parties may conduct such
discovery as may be agreed to
by all the parties provided, how-
ever, that the arbitrator(s) may
place such limitations on the
conduct of such discovery as the
arbitrator(s) shall deem appropri-
ate. If the parties cannot agree
on production of documents
and other information, the arbi-
trator(s), consistent with the
expedited nature of arbitration,
may establish the extent of the
discovery

Reinforcing the point that the rules
applicable to insurance/reinsurance arbi-
trations are generally the same in princi-
ple as those applicable generally to com-
mercial arbitration, it is noteworthy that
the AAAs above Insurance/Reinsurance
rules are identical with its corresponding
commercial rules»

American Arbitration

Association Employment Rules

The AAA's Employment Rules similarly
provide that the arbitrator may permit
such discovery, by way of deposition,
interrogatory, document production, or
otherwise, “as the arbitrator considers
necessary to a full and fair exploration of
the issues in dispute, consistent with the
expedited nature of arbitration.”*

JAMS

The JAMS Rules introduce the subject of
discovery in their discussion of the pre-
liminary hearing, stating that among the
matters to be addressed at the hearing
are the exchange of information and the
schedule for discovery “as permitted by
the Rules, as agreed by the Parties or as
required or authorized by applicable
law."

Defining relevance as the standard for
discovery, JAMS Rule 17(a) provides for the
parties’ voluntary exchange of “all non-
privileged documents and other infor-
mation relevant to the dispute or claim
immediately after commencement of
the Arbitration.”®

JAMS Rule 17(b) provides that each party
may take a deposition of an opposing
party or of one individual under the con-
trol of the opposing party, and specifies a
reasonable need standard for the Arbi-
trator’s determination as to whether
additional depositions may be permit-
ted. The Rule provides,

The necessity of additional dep-
ositions shall be determined by
the Arbitrator based upon the
reasonable need for the request-
ed information, the availability
of other discovery options and
the burdensomeness of the
request on the opposing Parties
and the witness.®

CPR

CPRin its Rules recognizes the same
standard of balancing the “needs” of the
parties and the interests of expedition
and economy In arbitration, stating that,
“The Tribunal may require and facilitate
such discovery as it shall determine is
appropriate in the circumstances, taking
into account the needs of the parties

CONTINUED GM PAGE 20
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and the desirability of making discovery
expeditious and cost-effective,”s

INTERNATIONAL ARBITRA-
TION—THE WORLD OF
MORE LIMITED DISCOVERY

While the focus of this article is on
domestic arbitration, it is interesting to
note that international arbitration is
thriving, notwithstanding the substan-
tial limitations on discovery in such
cases.

Such limitations are notably reflected in
the discovery Guidelines (the “ICDR
Guidelines”) recently promulgated by
the International Centre for Dispute Res-
olution (the “ICDR"), the international
branch of the American Arbitration
Association. The ICDR Guidelines start by
noting that arbitrators

have the authority, the respon-
sibility and, in certain jurisdic-
tions, the mandatory duty to
manage arbitration proceed-
ings so as to achieve the goal of
providing a simpler, less expen-
sive, and more expeditious
process.*

While allowing for discovery of docu-
ments upon which parties intend to rely
at trial and, further, of documents “that
are reasonably believed to exist and to
be relevant and material to the outcome
of the case,”* the ICDR Guidelines set
forth a strikingly stringent limitation as
to depositions and other discovery,

Depositions, interrogatories,
and requests to admit, as devel-
oped in American court proce-
dures, are generally not appro-
priate procedures for obtaining
information in international
arbitration.®

While the question may be raised as to
whether an approach quite so stringent
makes sense as to international insur-
ance/reinsurance arbitrations, given the
extent to which important factual infor-
mation in such cases is often held exclu-
sively by one side or the other on key
issues, nonetheless, the fact of this
authoritative promulgation of such a

restrictive standard is scbering as to the
need for the extensive discovery parties
routinely seek and get in insurance/rein-
surance cases.

DISPUTE RESOLUTION
OUTCOMES WHEN
DISCOVERY IS LIMITED

Given the narrower scope of discovery in
international arbitrations, the question
arises whether parties perceive them-
selves as getting less justice in such cas-
es. While this would be an interesting
matter to survey on a broader basis, my
sense, anecdotally, is that U.S. parties
and their counsel generally feel they fare
roughly as well in international as in
domestic arbitrations, with no signifi-
cant loss from the lessened discovery.

Disputes where both sides essentially
start out with most of the facts obvious-
ly require less discovery than disputes
involving issues as to subjective know!-
edge, parole evidence, fraud, and the like,
but international arbitration, the civil
law systems, and the roots of arbitration
itself suggest that our innate sense as to
the need for broad discovery to obtain
fair results may be overblown.

APPLICABLE LAW

The Revised Uniform Arbitration
Act (RUAA) and Case Law

The RUAA's provisions as to discovery
are similar to the above guidelines and
rules of ARIAS-U.S., the RAA, the Task
Force, the AAA, JAMS, and CPR, focusing,
as did such rules, upon the balance of
the “needs” of the parties and the inter-
ests of expedition and economy. RUAA
§17{c) provides: ¢

An arbitrator may permit such
discovery as the arbitrator
decides is appropriate in the
circumstances, taking into
account the needs of the
parties to the arbitration
proceeding and other affected
persons and the desirability of
making the proceeding fair,
expeditious, and cost effective.

The Comments to §17 note that discov-
ery is not a presumptive right in arbitra-

tion and is not supposed to be as broad
as in litigation. They emphasize that the
arbitrator’s standard in deciding discov-
ery disputes Is the balance of “fairness,
efficiency, and cost.”* They further note
that courts typically view extensive dis-
covery as inconsistent with the supposed
benefits of arbitration and leave such
matters to the discretion of arbitrators.+

RUAA Section 17(b) also permits deposi-
tions intended for trial, as opposed to for
discovery, subjecting such depositions to
the same test of making the proceedings
fair, expeditious, and cost effective. @

Discovery from
Non-Parties/the FAA

The Federal Arbitration Act(“FAA"), which
is generally applicable to insurance/rein-
surance disputes since they involve inter-
state and foreign commerce, does not
cover the subject of the scope of discov-
ery in arbitration, but rather, in the dis-
covery area, focuses on the subpoena
power of arbitrators, including subpoena
power to compel hearing testimony and,
in the view of some courts, discovery
from non-parties.#

COMMENTATORS

Thomas H. Oehmke, in his treatise on
commercial arbitration, similarly con-
cludes that the test for discovery in arbi-
tration is “necessity” not “convenience."*
Oehmke notes that, while liberal discov-
ery is favored in court, in arbitration “the
presumption is reversed and a convinc-
ing case must be made that the informa-
tion sought is essential.” He states the
overall rule that “[d]iscovery should be
available to permit a party to obtain the
information necessary to prosecute or
defend against a claim.™ He adds that,
“lacking a discovery mandate in the par-
ties’ contract or adopted rules, a court
will not enforce discovery except where
the lack of discovery would result in a
fundamentally unfair hearing.”»

Domke in his treatise on commercial
arbitration similarly describes the reluc-
tance of courts to get involved in over-
seeing discovery in arbitrations

Weinstein, Korn & Miller note that New
York State case law strongly discourages
applications to the court for disclosure in
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arbitrations because “such devices
would tend to frustrate the major
advantages of arbitration, speed and
simplicity.” The authors point out that,
“because of the different place occupied
by discovery in arbitration ... courts will
not order disclosure ‘except under
extraordinary circumstances.”*

CONCLUSIONS=

Arbitration is expected to provide parties
with a fair process, speed and economy.
Absent their having established some
other standard, the parties toan insur-
ance/reinsurance arbitration are gener-
ally entitled to whatever discovery they
reasonably need to enable them to pre-
pare and present their claims and
defenses—but that should be the limit
of it, lest speed and economy be com-
promised.

This standard is a broad and judgmental
one, but one that experienced arbitra-
tors knowledgeable about insurance
and reinsurance can readily and refiably
apply. It provides guidance to, parties,
counsel, and arbitrators as to the appro-
priate boundaries and should accord in-
house counsel reasonable predictability
as to scope and expense.

The “reasonably necessary” standard is
evident from the practice of experienced
arbitrators and supported by the guide-
lines and rules of ARIAS-U.S, the RAA,
the Task Force for Insurance and Reinsur-
ance Disputes, the AAA, JAMS, and CPR,
and by the RUAA.

By actively engaging themselves in the
refining of the issues and the tailoring
and oversight of discovery, arbitrators
can contribute to the realization of arbi-
tration’s promise of fairness, speed, and
economy.v
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